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State pension fund letter over courts' o e o
use of retirees stirs concern

By Emilly Greem Monday, March 17, 2014

Labor/Employment

$6 million verdict adds to employer fears of
whistleblower lawsuits

The jury award to a former Playboy executive adds
to a climate of increased liability for
whistleblowing violations faced by employers.

The letter landed with a thud, sparking an internal review by state court leaders and
spurring one employee to quit her job on the spot.

In the January missive, state pension chieftains threatened to force employees to pay
back potentially tens of thousands of dollars in allegedly double-dipped funds.

"It's cause for concern," said Hal Cohen, a staff attorney for Chief Justice Tani Cantil-

Government
Sakauye.

State pension fund letter over courts' use of
retirees stirs concern

A letter from the state's pension fund over the
court's use of retired workers has sparked an
internal review and prompted one employee to
quit her job on the spot.

Another employee, who asked not to be named because of the ongoing investigation,
was more blunt.

"They're scared and they don't know what's going to happen," the worker said. "It's
really a horrible situation. Putting dedicated employees in this kind of turmoil and
leaving them swinging." Litigation
) Square founders square off in federal court
CalPERS, the state's giant pension fund, threatened that an "unlawfully employed What do you have when there is no written

retiree” could be on the hook for the cost of their pension. documentation at all among the three co-founders

of a wildly successful startup said to be

The letter went out to all "retired annuitants” - retired state employees who collect a entertaining thoughts of a jumbo IPO? By Tom
pension and work for the state. The roughly 5,800 workers earn around $110 million French
annually from the state on top of their pensions.
Intellectual Property
It's unclear whether such court employees violate the conditions laid out by CalPERS. Jurors begin weighing patent case against
But some appear to be skating a thin line, said government law specialists. Nintendo
Jurors began deliberating Friday after a nearly
The CalPERS letter said retirees cannot be rehired for an indefinite period of time, two-week patent trial in which Creative Integrated
and their position cannot be a part-time, regular staff position. Systems Inc. accused Nintendo of America Inc. of
infringing its patent on one of its chips for use in
"A retired annuitant appointment should have a beginning date and an end date," the DS and Wii gaming systems.
January letter states. "Limited duration work does not mean an indefinite appointment
to a permanent part-time position." Communications
Los Angeles sues Time Warner Cable over
The looming question is what "permanent” means. unpaid fees
The city attorney's office says the cable company
Cohen, the staff attorney for the chief justice, has worked part time on the Chief pocketed billions of dollars in revenue while
Justice's staff since he retired eight years ago. Before that, he was a full-time staff reneging on its payments to the city.
attorney on the court for 37 years.
Government
"It came as a surprise to me because the court has been following this same practice Walk-up windows slim courthouse waits
for a long time," Cohen said. "At this point, I'm just waiting to see what the court is Court visitors are taking advantage of service
going to do about it." counters in new Long Beach building.
Another retired court employee is Beth Jay, who worked at the state Supreme Court Law Practice
for 33 years, retired in 2012 and returned as a part-time adviser to Chief Justice Tani G. On the Move
Cantil-Sakauye the following year. A weekly roundup of lateral attorney moves, law

firm office openinge=ind partner promotions from
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Both Cohen and Jay have worked at the court longer than any of the sitting justices.

Municipal law attorney Joaquin Vazquez of Olivarez Madruga PC said CalPERS is
trying to make clear that retired annuitants should fill temporary jobs for a limited
duration.

"But nothing is clear in the statute when an appointment is no longer temporary,"
Vazquez said. "With that gray area, I think public agencies will take advantage of it as
much as they can."

Some employees aren't taking a chance.

Linda Feldman, a retiree who worked as a part-time staff attorney for state Supreme
Court Justice Ming Chin, quit her job earlier this month after receiving the letter,
according to two sources. They said she didn't want to run the risk of having to pay
back her pension. Feldman declined to comment.

In total, the state Supreme Court employs nine retired annuitants and the courts of
appeal 24.

"To me, it's an absolute no-brainer," said former Chief Justice Ronald M. George,
who was critical of any efforts to curtail the employment of retirees as staff attorneys.

"There is an advantage to using that experience that you don't have with somebody
who is brand new." George said.

"I don't see any problem with their getting their pension which they have earned - it's
not as if it's a gift - and in addition receiving additional compensation for work that
they are willing to do."

In fact, courts have a financial incentive to keep on retirees.

The judiciary pays, at most, only a half-time salary and no longer has to pay pension
and health care costs, which are being picked up by the state retirement system.

"Unquestionably, it is cheaper [for the entity]," said Richard Padilla, a municipal law
attorney at Olivarez Madruga PC "You are not worrying about all these other perks and
benefits that otherwise full time employees would be entitled to. The economics are
certainly appealing.”

But well-publicized cases of retired employees returning to their old jobs as highly
paid consultants spurred a backlash against so-called double dipping. Unions argued
for the elimination of retirees because, they said, it blocked opportunities for younger
employees and made no sense at a time when rank and file employees were being cut.

With Gov. Jerry Brown's backing, the state Legislature passed a law in 2012 creating
new guidelines for their employment.

CalPERS subsequently sent out a letter reiterating that retired workers should be
temporary employees.

What's unclear is why the judiciary didn't begin an internal review until the 2014
letter, which reiterated the same guidelines. The one notable difference is that the 2014
letter laid out the penalties for failing to comply with the restrictions.

Peter Allen, the spokesman for the judiciary, declined to comment for the story.

Requests to CalPERS for comment were sent to its public information office, which
did not respond as of press time.

Currently, CalPERS has given only "stern warnings," Padilla said. "I think if they
start feeling people are being very recalcitrant and abusing it, you might start seeing a

more aggressive enforcement response.”

emily_green@dailyjournal.com
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around California.

Intellectual Property

Google, Yahoo targeted in suit by alleged
'revenge porn' victim

While victims of "revenge porn" have turned to
federal and state authorities to stem the spread of
their salacious images, a Texas woman has
pursued a novel approach to combat the problem -
a copyright infringement lawsuit.

Labor/Employment

Pension reform ballot measure abandoned
San Jose Mayor Chuck Reed ends his attempt to
allow mayors to cut some pensions after losing a
petition in court over the wording of the measure.

Law Practice

Three decades on, Callahan & Blaine's
winning streak is more than just luck

Since its debut, the 33-attorney firm focusing on
business, insurance and personal injury disputes
has handled some of the highest profile cases in
the state and boasts several of the most noteworthy
verdicts in the nation.

Judges and Judiciary

Limiting peremptory challenges won't
impact justice, just the court's wallet
Senate Bill 794 would reduce peremptory
challenges in misdemeanor trials from 10 to five
per side. By Helios J. Hernandez I1

Insurance

Ruling helps define scope of insurance
brokers' duties

California courts have been struggling for years on
the breadth of fiduciary duties owed by an
insurance broker to insureds. By Hsiao C.
(Mark) Mao and Jonathan Yee

Judicial Profile

Paul O. Colin

Superior Court Judge Santa Clara County (San
Jose)

Corporate Counsel

Robert D. Lister

Chief Legal Officer & Chief Business Development
Officer for Imax Corp. New York

Education

Law schools keen to admit college juniors
Agreements between colleges and law schools
allow select students to apply in their third year.
Those accepted receive their bachelor's degree
after their first year of law school and law degree
two years later.
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